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IN THE 
Supreme Court of Appeals ~f Virginia 
AT RICHMOND. 
Record No. 2207 
RAYMOND L. JACKSON 
versus 
LEROY. ~QDGES, COMPTROLLER OF THE COMMON-
WEALTH OF VIRGINIA. · 
PETITION.FOR "WRIT OF MANDAMUS. 
NOTICE. 
To: Honorable LeRoy Hodges, Comptroller of the Oommon-
'UJealth of Virginia: 
You are hereby notified that on the 17th day of April at 
2 :30 P. M. I will make application to the Supreme Court of 
Appeals of· Virginia at the courtroom of said court in the 
City of Richmond, for a writ of mandamus ·against you, on 
petition verified by oath, copy of said petition being attached 
hereto. 
RAYMOND L. JACKSON. 
I hereby accept legal service of the above notice and pe-
tition. 
LEROY HODGES", Comptroller. 
By S. C. DAY, JR., 
Assistant Comptroller. 
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IN THE 
-Supreme Court of Appeals of Virginia 
AT RICHMOND. 
RAYMOND L. JACKSON 
versus 
LEROY HODGES, COMPTROLLER OF THE COMMON-
WEALTH OF VIRGINIA. 
PETITION FOR WRIT OF MANDAMUS. 
To the Honorable Chief Justice and Associate Justices of 
the Supreme Court of Appeals of Virginia: 
_ -Your petitioner, Raymond L. Jackson, respectfully repre-
sents that he is at the present time Secretary of the Com-
monwealth of Virginia and has been since the 15th day of 
February, 1938; that as such he is in direct charge of th~ 
Division of Records in the Governor's Office, which .division 
is one of the four statutory divisions in said •office; and 
2'"' that as Secretary of the Commonwealth he is by statute 
. made ex-officio Secretary·to the Governor of Virginia; 
_ That on January 31st, 1938, your petitioner was appointed 
Secretary of the Commonwealth of Virginia by His Excel-
lency, James H. Price, Governor of Virginia, for a term 
coincident with tl1at of the Governor; and that in pursuance 
of said appointment, your petitioner qualified on February 15, 
1938, as Secretary of the Commonwealth by taking the pre-
scribed oath of office; that. on said date he assumed the duties 
of said office; and that his term of office will expire on the 
third Wednesday in J a.nuary, 1942; 
That when your petitioner assumed the duties of the. office 
of Secretary of the Commonwealth, the salary provided for 
said office was fixed at Four Thousand ($4,000) Dollars per 
annum, to be paid out of an appropriation made by the Gen-
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eral Assembly to the Executive Department, the Governor's 
office; 
That at the 1938 Session of the General Assembly there 
was enacted into law what is known as Chapter 444 of the 
Acts of 1938, the title of which reads as follows: 
"An act to provide that the State of Virginia may enter 
into a compact with any of the United States for mutual help-
fulness in relation to persons convicted of crime or offenses 
who may be on probation or parole.'' 
*and that, among other things, this Ac'ti provided that the 
3* Governor of Virginia might designate an officer to act for 
and on behalf of the Commonwealth in cooperation with 
like officials of other States in the promulgation of rules and 
regulations deemed necessary to effectively carry out the terms 
and conditions of State compacts for the supervision. of per-
sons released on parole by-this and other States entering into 
such compacts as provided for in Chapter 444 of the Acts of 
1938; and that in pursuance of the authority vested in him 
under the terms of said law, the Governor of Virginia did 
on December 21st, 1938, appoint and commission your pe-
titioner, Raymond L. Jackson, as "Official Administrator for 
the Commonwealth of Virginia, for the Supervision of· 
Parolees and Probationers in Virginia as contemplated by 
the Act of 1938''; · 
That the said Act of 1938 appropriated no funds for ad-
ministering the law, but by reason of your petitioner having 
been designated by the Governor of :Virginia to administer 
the aforesaid law in Virginia, the responsibilities and. duties 
imposed upon your petitioner were greatly increased; and 
further, your petitioner states that the duties, obligations and 
responsibilities thus imposed upon him were in character and 
nature wholly unrelated to the regular functional duties re-
quired and imposed by law upon the Secretary of the Com-
monwealth of Virginia, since nowhere in the statutory law 
4* of :Virginia is there to be *found a stah1te imposing a duty 
or requiring the performance of an act by the Secretary of 
the Commonwealth dealing with or relating to the study, 
supervision and control of parolees and probationers released 
in Virginia. and in other States and residing in the Common-
wealth of Virginia. Your petitioner avers that the adminis-
tration of the aforesaid law has required of him much time 
and study and that at the present time he has approximately 
thirty parolees and probationers unde1• his supervision~ under 
and by virtue of this particular law. 
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Your petitioner would further state that in addition to 
the regular and normal duties of the Secretary of the Com-
monwealth arid in addition to· the duties heretofore mentioned, 
there have been imposed upon that official still further unre-
lated duties and 1·esponsibilities under and by virtue of Chap-
ter 394 of the Acts of the Assembly of 1938, which ·chapter 
appears on pages 724 to 7 45 of the 1938 Acts of Assembly, 
this Act being known as the Soil Conservation district law. 
The law in question deals with a matter of primary im-
portance and concern to agriculture, general conservation 
and land use. The subject matter of the law and the ad-
ministration of the same is in no way related to or con-
nected .with any of the other duties imposed by law upon the 
Secretary of the Commonwealth ; and yet the Legislature 
5• enacted this law, and by reason thereof, placed *upon your 
petitioner as Secretary of the Commonwealth certain im-
portant and responsible duties, and with no provision for the 
payment of any additional compensation commensurate with 
the work required of him. Your petitioner ·again avers that 
the enactment of this law has added materially to the work 
and responsibilities of his office; and that he has earnestly 
and conscientiously endeavored to discharge the duties and 
obligations so imposed upon him. 
Your petitionet also states that, in addition to the duties 
imposed upon him under and by virtue of the two fore going 
acts of Assembly passed at the 1938 session of the Legis-
lature, there was also enacted what is known as Chapter 85 
of the Acts of 1938, which is a law enacted for the purpose 
of regulating legislative lobbying. The said law provides 
that persons acting as "legislative counsel", "legislatiye 
agent", etc., shall register with the Secretary of the Common-
wealth, and that likewise the person, firm or corporation rep-
resented by such legislative counsel or legislative agent must 
register with· the Secretary of the Commonwealth within a 
specified time. Your petitioner, with all due respect and 
proper regard for the rights and prerogatives of the legis-
lative branch of the government, ventures to question whethei· 
or not the duties imposed upon the Secretary of the Common-
. wealth under and by virtue of said acts are such as should 
6• have been placed upon that official; •since it will be ob-
served tliat the act in question deals with a matter of first 
and primary importance to the legislative branch of the .gov-
ernment, and the administration of sucl1 a law should perhaps 
have been vested in either the Clerk of the House of Dele-
gates or the -Clerk of the Senate; but aside and apart from· 
this observation, your petitioner states that the additional 
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work required of him is of a nature different and apart from 
the regular and statutory duties heretofore imposed upon the 
Secretary of the Commonwealth, and your petitioner avers 
that in the discharge of these duties he has given much time 
and study. The act in question also fails to provide for any 
additional compensation to the Secretary of the Common-
wealth. This act will be found at pages 148 to 150 of the 1938 
Acts of Assembly. 
Your petitioner further states that, in addition to all of 
the foregoing new and peculiar duties imposed upon him by 
laws enacted at the 1938 session of the Legislature, there was 
at the same session enacted still another law which added 
considerably to the duties and responsibilities of his office. 
The Court's attention is respectfully called to Chapter 431, 
Acts of 1938, pages 969 to 975. This .act deals with and re-
lates to the registration of contractors doing business in Vir-
ginia and requires that all such persons shall register with 
the Secreta.ry of the Commonwealth. What has been said 
7~' with respect to the other '»laws herein referred to need not 
be again repeated, except to say that this law too has 
added to the duties and responsibilities of your petitioner as 
Secretary of the Commonwealth. 
And further, your petitioner states that, in addition to all 
of the foregoing enumerated duties and obligations imposed 
by law upon him, as well as the regular and normal statutory 
duties of his office, he has been required by the Governor, as 
ex-officio Secretary to the Governor, to act as chief investi-
gation officer in the hivestigation and study of thousands of 
applications for pardons. This work alone has increased from 
month to month, and during the years 1938 and 1939 your pe-
titioner investigated, read and studied approximately three 
thousand cases and in many of these cases reported his find-
inp:s to the Governor of Virginia. 
Your petitioner states that all of the foregoing facts and 
circumstances were brought to the attention of His Excellency, 
James H. Price, the Governor of Virginia; and that after due 
study and mature consideration, the Governor, on September 
1, 1939, authorized an increase in the salary of your petitioner 
from Four Thousand ($4,000) Dollars to Five Thousand 
($5,000) Dollars per annum, on account of the additional 
duties and responsibilities imposed by law upon your pe-
titioner, the said increase in salary to be paid out of a.nd 
s• charged to funds appropriated *to the Governor of Vir-
ginia '' for executive control of the State''; and that said 
increase in salary was so paid to your petitioner each month 
untii February 15, 1940, the total amount actually received by 
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your petitioner in pursuance of the increase granted by the 
Governor being Four Hundred Fifty-eight Dollars and 
Thirty-two Cents ($458.32). . . 
· In this connection your petitioner respectfully calls this 
Honorable Court's attention to the fact that 110 direct appro-
priation has been for many years made by the Legislature to 
the Se{!retary of the Commonwealth's office; and that all ap-
propriations made for the conduct of said office have been 
made to the Governor's Office and in the very nature of things 
expended under the direct supervision of the Governor of 
Virginia; that in fact and ~·eality, the Secretary of the Com-
momvealth is nothing more than the head of the Division of 
Records in the Governor's Office, whose legal title has been 
designated by statute as Secretary of the Commonwealth and 
as such ex-officio Secretary to the Governor. (See Chapter 
71, Acts of Assembly 1930, page 82.) 
Your :petitioner would further state to the Court that 
during the month of February, 1940, a question as to the 
legalitv of the increase in salary granted your petitioner 
by the" Governor was raised by a member of the General As-
sembly, who requested an opinion from the Attorney Gen-
9* eral as to the legality of the increase in salary to your *pe-
titioner; and in response to the request as herein .stated, 
the Attorney General, on February 24th, rendered a written 
opinion holding that there was no filatutory or constitutional 
provision conferring upon the Governor the authority to in-
crease the salary of the Sec.reta ry of the Commonwealth, but in 
his opinion the Attorney General states, "I am of opinion that 
there · is no statutory or constitutional provision conferring 
on, the Governor the authority to increase the salaries of any 
officer or employee of the Sta.te excevt those compensa,ted oitt 
of the appropriation to the Go1,ernor's office". The Attorney 
General in drafting his opinion apparently failed to consider 
the fact that your petitioner holds a position· which forms 
an integral part of the Governor's office and that his salary 
is paid out of an appropriation ri1ade to the Governor's office. 
Following the publication of this opinion of the Attorney 
q.eneral, Honorable LeRoy Hodges, Comptroller of the Com-
monwealth of Virginia, on February 26, 1940, by letter to your 
petitioner, notified him that he would, as Comptroller of Vir-
ginia, take official notice of the aforesaid opinion of the At-
torney General and that from and after February 15th, 1940, 
your petitioner would be paid a monthly salary at the rah~ 
of Four Thousand ($4,000) Dollars per annum, unless the 
opinion of the Attorney General should be set aside or over-
ruled by this Honorable Court; and in the same communi-
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10* ·cation the Comptroller demanded that your •petitioner 
refund to the Commonwealth the sum of Four Hundred 
Fifty-eight Dollars and Thirty-two Cents ($458.32), which 
sum had been paid him under and by virtue of the authori-
zation of the Governor dated September 1st, 1939. 
It is the contenti_on of your petitioner that the a.ct of the 
Governor in granting to your petitioner an increase in salary 
as herein set forth was a proper and legal act on the part 
of the Governor of Virginia, since by reason of the provisions 
of the foregoing referred to acts of the 1938 Assembly, there 
was placed upon your petitioner additional important and re-
sponsible duties not heretofore required of the Secretary of 
the Commonwealth. Your petitioner in taking this position 
relies upon the holding of this Honorable Court in the case 
of llfoore v. Moore, reported in 147 Va., at page 460. In the 
case just ref erred to, practically the same question was in-
volved as tlmt of the instant case; since in the Moore case 
it was necessary for the court to decide whether an increase 
in salary granted by the Legislature to the Auditor of Public 
Accounts during the term of that official contravened the 
provisions of Section 83 of the Constitution. This court de-
cided in that case that by reason of the additional duties 
imposed upon the Auditor of Public Accounts, the act of the 
General Assembly in granti11g the Auditor of Public Accounts 
an increase in salary was not in violation of Section 83 of 
the Constitution. 
11 * :!!'Further, it is the content.ion of your petitioner that the 
office of the Secretary of the Commonwealth is no longer 
a constitutional office, but. a statutory position in the Gover-
nor's office bearing the title of Secretary of the Common-
wealth. In connection with a consideration of this particular 
question, your petitioner respectfully ca.Us the court's atten-
tion to the provisions-of Section 3 of Chapter 33 of the Acts of 
Assembly, extra session of 1927, page 104. That part of Sec-
tion 3 of said act pertinent to the issue here involved reads 
as follows: 
"Section 3. Division of Records.-The Secretary ·of the 
Commomvealth sha 11 he in direct charge of tl1e Division of 
Records. All the powers conferred and all the duties imposed 
by the Constitution and by law upon the Secretary of the 
Commonwealth shall continue to be exercised or performed 
by him. But if and when t.he office of Secretary of the Com-
monwealth shall be al10Iished by constitutional amendment, 
or if and when the Constitution of Virginia shall be so 
amended as to make constitutional ancl valid the abolition of 
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such office by legislation, such office by virtue hereof shall 
-be thereupon ipso facto abolished, and the provisions con-
tained in the following paragraphs (a), (b), ( c) and ( d) 
shall be thereupon in force and effect, that is to say: 
"(a) The Secretary to the Governor, whose official title 
shall . be Secretary of State, shall be in direct charge of the 
Division of Records, and, thereupon, in addition to his other 
duties, and except as hereinafter provided, he shall, under 
the direction and control of the Governor, and with such assist-
ance as may be necessary, exercise such powers and perform 
such duties as were required of the Secretary of the Com-
monwealth on the dav before the abolition of such office.'' 
(Acts of 1927, Section 3, page 104.) 
*It will be noted that the foregoing provisions of the 
12* 1927 Acts of the General Assembly provided that the , 
office of Secretary of the Commonwealth should be ipso 
facto abolished on the ratification or adoption of the proposed 
amendment to Section 80 of the Constitution which was then 
pending and which was subsequently adopted or ratified by the 
people of Virginia on June 19, 1928. It will also be noted 
that the same act of the General Assembly provided that the 
Secretary to the Governor should become Secreta·ry of State 
on the abolition of the office of the Secretary of the Common-
'l!)ealth. It is, therefore, the contention of your petitioner 
that the office of the Secretary of the Commonwealth was in 
fact actually abolished, and that said office was re-established 
by an act of the General Assembly passed at the session of 
1930, which act is known as Ch~pter 71, Acts of 1930 and 
will be found on page 82 of the 1930 Acts. The act of 1930 
amended Section 3 of Cha.pter 33 of the Acts of 1927 by pro-
viding that the· Secretary of the Commonwealth should be 
ex-officio Secretary to the Governor. This act repealed the. 
provision in Chapter 33 of the Acts of 1927 providing that 
the Secretary to the Governor should be9ome Secretary of 
8tate of the Commonwealth of Virginia. 
In view of the foregoing legislative history dealing with 
the office of the Secretary of the Commonwealth, it is evi-
13*' dent that as before stated the office of the *Secretary of 
the Commonwealth is today a statutory office and not in 
actual fact a constitutional office. This, therefore, means that 
Section 83 of the Constitution could have no possible appli-
cation to the present occupant of the combined office of th~ 
Secretary of the Commonwealth and the Secretary to the Gov-
ernor, and as authority for this position, your petitioner calls 
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the court's attention to the case of Bottom v. Moore, Auditor, 
reported in 119 Va., at page 372. This court in that case made 
the following statement in its opinion: 
'' This day came again the parties, by counsel, and the court 
having maturely considered the petition of the plaintiff, the 
demurrer of the respondent, and the arguments of counsel, 
is of opinion, that section 83 of the Constitution of the State 
of Virginia, relied upon by the respondent in the first ground 
of his demurrer, applies only to such public officers as are 
specifically mentioned iu Article V of the Constitution as 
comprising the executive department of the State gover~ent 
and does not apply to officers whose positions, like that of the 
plaintiff, are created by and may be changed or abolished 
by the General Assembly;* * •.'' (Bottom v. Moore, Auditor, 
119 Va. 372.) 
Your petitioner would further call to the attention of the 
Court the fact that the General Assembly of 1Virgi11ia, since 
the year 1930 down to the present d~te, has recognized the 
office of the Secreta1·y of the Commonwealth as being an 
integral part of the Governor's office; since in each appro-
priation bill passed by the General Assembly beginning with 
the session 9f 1930, 110 direct appropriation has been made to 
the office of the Secretary of the Commonwealth, but •in-
14 * stead the Secretary of the Commonwealth has been car-
ried in the general appropriation made for the oper-
ation of the Governor's office. (See page 137, Acts of 1930; 
Acts of 1932, page 243; Acts of .1934, page 569; Acts of 1936, 
page 82·2; and Acts of 1938, page 798. ). As evidence of the 
fact that the Legislature prior to 1930 did not so regard the 
office of the Secretary of the Commonwealth, attention is 
called to the fact that the 1928 Legislature, in passing the 
General Appropriation Bill, made a direct appropriation of 
$14,180.00 for the operation of the office of the Secretary of 
the· Commonwealth. (See page 380, Acts of 1928.) The Gen-
eral Assembly prior to 1930 consistently recognized tl1e Secre~ 
tary of-the Commonwealth's Office as being a constitutional 
office separate and apart from the Governor's office; since 
in each appropriation act prior to 1930, direct appropriations 
were made for the operation of the office of the Secretary 
of the Commonwealth. 
Your petitioner ,vonld further show unto the -Court that suc-
ceeding Legislatures have consistently appropriated certain 
sums of monev to the Governor "for executive control of the 
State", and ti~at in 1938 the General Assembly appropriated 
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a total of $45,055.00 for this specific purpose. It is the 
contention of your petitioner that the Governor as Chief 
Executive of the Commonwealth, is vested with full and 
complete power and discretion in deciding for what pur-
15 * pose •and to whom funds so appropriated shall be ex-
pended; that the Governor of Virginia is the sole judge 
as to what is necessary and proper for the efficient executive 
control of the State Government; and that the Governor being 
vested with such power and discretion, it was entirely legal 
and proper for him to authorize an increase in the salary 
to your petitioner and pay such increase out of the funds 
appropriated to his office "for executive control of the State". 
As was s~id by the West Virginia Supreme Court in the case 
of Hatfield v. -Graham, 73 W. Va. 759, 81 S. E. 533: 
'' The Office of governor is political and the discretion vested 
in the chief executive by the constitution and laws of the state 
respecting his official d1.1.ties is not subject to control or re-
view by the courts. His proclamations, warrants and orders 
made in the discharge of his official duties are as much due 
process of law as the judgment of a court." (Hat field v. 
Graham, 73 vV. Va. 759, 81 S. E. 533.) 
This court in speaking of the powers of the Governor of . 
Virginia stated in the case of Allen v. Byrd, 151 Va. 21, that: 
"It seems to us perfectly clear that whether the function 
be a mandatory duty or a discretionary power, it is in either 
event an executive function, requiring in its performance 
the exercise of executive discretion.'' · 
It, therefore, follows that the Governor of Virginia has com-
plete and full power over the expenditures of funds appro-
priated to his office ''for executive control of the State''. 
*The ref ore, your petitioner in view of the facts and 
16* circumstances hereinbefore set forth, files this, his pe-
tition'for ·a writ of mandamus to compel the Comptroller 
of the Commonwealth of Virginia to issue his warrant in 
favor of your petitioner for the compensation due and pa.y-
able to him under and bY Yirtue of the executive order of the 
Governor of Virginia dated September 1st, 1939, authorizing 
an inerease of One Thousand ($1,000) Dollars per annum 
in the salary of your petitioner, and that the Comptroller be 
directed to pay to your petitioner each month the amount 
due him for the appropriation year ending June 30, 1940, 
and your petitioner in support of this, his petition for a writ 
10 Supreme Court of Appeals of Virginia 
of mandamus against the Comptroller of Virginia, begs leave 
· to file along with his petition a brief setting forth the law and 
legal authorities on which he relies as warranting the grant-
ing of the writ prayed for in this petition. 
LEON M. BAZILE, 
M. A. HUTCHINSON, 
For P.e!i~io~er. 
RAYMOND L. JACKSON. 
17" •commonwealth of :Virginia, . 
City of Richmond, to-wit: 
This day came Raymond L. Jackson, the petitioner named 
in the fore going petition, who personally appeared before 
me, John H. Dinneen, Jr., a Notary Public, in and for the City 
and State aforesaid, in my city aforesaid and made oath 
that the matters and things stated in the foregoing petition 
are.true. 
My commission expires on the 13th day of April, 1941. 
Given under my hand this 17th day of April, 1940. 
Received April 17, 1940.' 
JOHN H. DINNEEN, JR., 
Notary Public. 
M. B. WATTS, Clerk. 
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IN THE 
Supreme Court of Appeals of Virg-i~ia 
AT RICHMOND. 
RAYMOND L. JACKSON 
versus 
LEROY HODGES, COMPTROLLER OF THE COMMON-
WEALTH OF VIRGINIA. 
RESPONDENT'S DEMURRER AND ANSWER TO 
PETITION FOR MANDAMUS. 
To the Honorable Chief Justice and Associate Justices of the 
Suprenie Court of Appeals of Virginia: 
Now comes this Respondent, LeRoy Hodges, Comptroller of 
the Commonwealth of Virginia, and demurs to the petition of 
Raymond L. Jackson, Secretary of the Commonwealth of 
Virginia, for a writ of mandamus to· compel this Respondent 
to issue his warrant in favor of said Petitioner for certain 
compensation alleged by said petition to be due to him, and 
says that the same is not sufficient in law. 
And not waiving said demurrer, but ·e~pressly relying 
on same for answer to said petition, or to so much thereof 
as this Respondent is advised that it is material for him to 
answer, he answers and says: 
i. This Respondent admits that, as alleged in the first three 
paragraphs of the petition, the said Petitioner was appointed 
*and has qualified and now holds the position of Secre-
2• tary of the Commonwealth and Ex-Officio Secretary to 
the Govemor ::it a 8alary fixed by the General Assembly 
at the sum of four thousand dollars ($4,000) per annum. Re-
spondent further avers that the appointment of the said Pe-
titioner as Secretary of the Commonwealth for a four year 
12· Supreme Court of Appeals of Virginia . 
term.coincident with that of the Governor was transmitted to 
the General Assembly of Virginia on January 31, 1938, as _ 
appears from page 135 of the House Journal of 1938, and that 
his appointment was duly confirmed by the General Assembly 
on February 4, 1938, as appears from pages 200 and 201 of 
said Journal. - Respondent further avers that the salary of 
the Secretary of the Commonwealth was fixed by the Appro-
priation Act of the General Assembly of· 1922 at four thousand 
aollars ($4,000) per annum (Acts 1922, pp. 255, 308), and has 
never been in any manner increased or diminished by action 
of the General Assembly, but has always remained the same 
ever since that time. 
2. Respondent further admits that Chapter 444 of the Acts 
o~ 1938, was duly enacted, but denies that said Acf conferred 
on the Governor of Virginia any authority whatever to ap-
point the Petitioner, or any other person, to any position as 
'' Official Administrator for the Commonwealth of Virginia 
for the Supervision of Parolees and Probationers in Vir-
ginia". Respondent admits that said Act did authorize the 
designation of an officer to cooperate with officials of other 
States in the promulgation of rules and regulations neces-
sary to effectually carry out the terms of the compact provided 
for by s~id Act, but denies that said Act or compact contem-
plated the appointment of any additional officers whatsoever 
to supervise probationers or parolees received from other 
States other than such o.fficers as might be employed by the 
State in supervising its own parolees or probationers. 
*3. Respondent admits that, as alleged in the sixth para-
3• graph of the petition, Qhaptcr 394 of the Acts of 1938 
imposes upon the Secretary of the Commonwealth, the 
Petitioner, the duties of examining applications for proposed 
soil conservation districts, of certifying whether or not the 
name proposed is identical with that of any other soil con-
servation district of this State, or so nearly similar as to 
lead to confusion or uncertainty, and of recording the applica-
tion in an appropriate record book in his office; also of issuing 
a certificate of the due organization of the said district and 
recording such certificate with the application; and the Re-
spondent concurs in the allegation of said petition that the 
General .Assembly c}id not provide any additional compen-
sation for these duties imposed upon the said Petitioner. 
4. Respondent also admits, as- alleged in the seventh para-
graph of the petition, that Chapter 85 of the Acts of _1938, 
requiring legislative counsel and legislative agents, employed 
for compensation to promote or oppose the passage of legis-
lation, to register, imposed upon the Secretary of the Com-
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·monwealth, the Petitioner, the duty of receiving registrations 
of said counsel and agents, and also Respondent concurs in 
the allegation of the petition that the General Assembly ·did 
not provide for any additional compensation to be paid to 
the Secretary of the Commonwealth, the Petitioner, for re-
ceiving said registrations. 
5. Respondent also admits, as stated in the eighth para-
graph of the petition, that Chapter 431 of the Acts of 1938 im-
posed upon the Secretary of the Commonwealth the duty to re-
ceive registrations with him of contractors doing business in 
Virginia, and Respondent further avers that the General As-
sembly did not provide or intend that any additional com-
pensation should be *paid to the Secretary of the Com-
4* monwealth, the Petitioner, by reason of receiving said 
registrations. 
6. The Respondent is not advised as to the extent of the 
duties performed by the Petitioner in his capacity . as Ex-
Officio Secretary to the Governor, which duties were imposed 
upon said Petitioner by Chapter 71 of the Acts of 1930, pp. 
82-84, and does not deny that the Petitioner has discharged 
such duties in that capacity a.s he has been requested by the 
Governor to perform. 
. 7. The Respondent feels, however, in relation to the ques- . . 
tion of whether there was any legislative intent that ~Q..:t~ 
s~enelent should be compensated for said additional duties im-
posed on him by the legislative acts aforesaid, that he should 
direct the attention of the Court to the fact that, pursuant 
to the Governor's request, as appears from the Appropriation 
Act of 1938 ( Acts of 1938, pp. 798, 870), as compared with ihe 
recommendations of Governor Peery (House Document No. 1, 
pp. 4, 72; Appendix 1938 House Journal), the amount appro-
priated for additional employees in the office of the Gover-
nor was increased four thousand dollars ($4,000) over the 
1·ecommended amount to enable the employment by the Gover-
nor of an Executive Assistant or Executive Secretary at a 
compensation of four thousand dollars ($4,000) per year; 
that the Governor did employ such an· additional Executive 
Assistant or Secretary very soon after his inauguration as 
Governor, and that said new Executive Assistant or Secre-
tary has ever since his appointment performed very many 
of the duties which before that time had been performed 
by the Secretary of the Commonwealth in his Ex-Officio 
capacity as Secretary to the Governor, thus relieving the Sec-
retary of the Commonwealth of the performance of these 
duties. 
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•s. Respondent admits, as alleged in the tenth para-
5• graph of the petition, that on September 1, 1939, the 
Governor of Virginia issued an executive order to the 
Comptroller, the purported effect of which was to increase 
the salary of the Secretary of the Commonwealth, during his 
term of office, from four thousand dollars ($4,000) per annum 
_to five thousand.dollars ($5,000) per annum, but Respondent 
denies that.the Governor had any legal authority to increase 
said salary on account of the provisions of section 83 of the 
Constitution, which are as follows : 
'' The salary of each officer of the executhre department 
shall be fixed by law, and shall not be increased or diminished 
dnring his term of office." 
The Respondent avers that the Secretary of the Common-
wealth is an·'' officer of the executive department'' embraced 
within Article -iv of the Constitution, as appears from section 
80 of said Article. 
9. Respondent admits, as alleged in paragraph eleven of the 
answer, that, in all of the appropriation acts of the General 
Assembly since and including the year 1930, the salary of 
the Secretary of the Commonwealth has been carried in the 
appropriation made for the purpose of the '' executive control 
of the State'', and avers that prior to said year 1930 a 
separate appropriation had been made for the payment of 
the salary of the Secretary of the Commonwealth and the 
expenses of his o·ffice. Respondent denies, however, that 
there is to be inferred from said facts any legislative intent 
to abolish the office of the Secretary of the Commonwealth as 
a constitutional office, or to merge same as a subordinate office 
of the Governor. Respondent avers that the circumstances 
which caused the change in the method of ma.king the ap-
propriation for the compensation of the Secretary of the 
Commonwealth in the manner above set forth are as fol-
lows: · · 
•10. By section 3 of Chapter 33 of the Acts of As-
6* sembly, Extra Session 1927, page 104, the General· As-
sembly attempted to automatically abolish the office of 
Secretary of the Commonwealth whenever the proposed 
amendment to the Constitution should become effective so as 
to permit its abolition (See paragraph 14 of the petition). 
Under these circumstances, the 1930 message of the then 
Governor, Honorable Harry F. Byrd, was delivered to the 
General Assembly when it convened, and said message con-
tained the following statement as appears from page 18 of the 
R. L. Jackson v. Leroy Hodges, Comptroller, etc. 15 
Senate Document No. 1, appended to the Senate Journal for 
1930: 
"Section three of the (1927) Administrative act, abolishing 
the office of the Secretary of the Conunonwealth, has been 
1 declared unconstitutional by the Attorney Q-eneral, as the 
amendment to the constitution had not then peen adopted 
making possible this abolition. I assume that it will be your 
pleasure to correct this legal defect and thus make complete 
a reorganization program which has attracted the attention 
of many students of government in and out of the State for 
its completeness and simplicity.'' 
11. It if.~ obvious from the foregoing statement of Gover-
nor Byrd that he expected the General Assembly of 1930 
to enact app!9opriate legislation to abolish the said office of the 
Secretary of the Conunonwealth. However, the General As-
sembly did not follow this recommendation of the Governor, 
but, as appears from page 82 of the Acts of 1930, which was 
approved February 28, 1930, the General Assembly amended 
and re-enacted section 3 of the said 1927 Act, so as to pro· 
vide that all powers conferred and all duties imposed by the 
Constitution and by law upon the Secretary of the Common~ 
wealth shaU continue to be exercised or performed by him 
except as in said amended section 3 was provided. There- . 
upon, after the appr~>Val of this said Act, the then Governor, 
Honorable John Garland Pollard, appointed Honorable Peter 
Saunders as Secretary of the Commonwealth, and his appoint-
ment was duly confirmed by the General Assembly. 
*12. R,espondent avers that, as required by section 
7* 2577h of Michie 's Code, it has been the practice for the 
Governor of Virginia to prepare and submit to the Gen-
eral Assembly a budget covering his proposed expenditures 
of the revenue for the succeeding biennium, and also to· sub-
mit an appropriation bill c..arrying out the recommendations 
of said budget. In the appropriation bill submitted to the 
General Assembly by Governor Byrd, the then outgoing Gov-
ernor, no appropriation whatever was included for the Secre-
tary of the Commonwealth, eo no1nine, since Governor Byrd 
obviously assumed that the position would be abolished. How-
ever, a salary of four thousand dollars ($4,000), to be paid 
to the Secretary to the Governor, was recommended to be in-
. eluded in the appropriation for the purpose of the executive 
control of the State. (House Document. No. 1, appendix 
to House Journal 1930, pp. 61, 121.) Obviously, through 
inadvertence, the appropriation act was not changed by the 
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General Assembly to conform to the failure of the General 
Assembly to carry Ol.l.t the plan recommended by Governor. 
Byrd for the abolition of the. office of Secretary of the Com-
monwealth. Said salary of four thousand dollars ($4,000) was 
construed as payable to and was paid to the Secretary of the 
Commonwealth w}lo was also Ex-Officio Secretary to the 
Governor. ·· 
13. In 1932, · when Governor Pollard. prepared his budget 
and appropriat!on bill, he evidently was not familiar with· 
the practice which had formerly prevailed of making a sepa-
rate appropriation to the office of the Secretary of the Com-
monwealth, but followed the practice which he found in the 
Appropriation Act passed at the preceding session, placing 
under the recommended appropriations for '' executive con-
trol of the State'' a recommendation for a salary of four: 
thousand dollars ($4,000) for the "Secretary of the Com-
monwealth and Ex-Officio Secretary to the Governor''. This 
same practice of including the Secretary of the *Com-
8* n:ionwealth 's compensation within the appropriation for 
said purpose has since that time be.en followed by Gover-
nor Peery and Governor Price in submitting their budget 
recommendations and appropriation bills to the General As-
sembly, and the General Assembly has not departed from 
the precedent so established in 1930 under the circumstanceR 
hereinabove set forth. 
14. This Respondent denies the validity of the contentions 
of the Petitioner, as set forth in the thirteenth paragraph 
of th_e petition, and denies that under the principles laid down 
by this Honorable Court in the case of Moore v. lJtJ oore, 147 
Va. 460, the Governor is possessed of any authority to in-
crease or diminish the salary of the Secretary of the Com-
monwealth during his term of office. 
15. This Respondent further denies that the General As-
sembly has by a.ny constitutional action abolished the office 
of Secretary of the Commonwealth as a constitutional office, 
as contended in paragraphs fourteen, fifteen, sixteen and 
seventeen of the petition, and denies that the Governor is 
possessed of any authority or power to a.nthorize an increase 
in the Petitioner's salary, as. contended in paragraphs eigh-
teen and nineteen, but avers that section 3 of Chapter 33 
of the Acts of the Extra Session of 1927, page 104, was not 
a constitutional enactment because same was passed prior 
to the time within which the Constitution, as amended, em-
powered the General Assembly to enact any legislation to 
·abolish the office of Secretary of the Commonwealth. Re-
spondent further avers that said Act was held unconstitu-· 
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tional in an opinion rendered by Honorable Leon M. Bazile, 
former Assistant Attorney General, under date of Deceml?er 
9, 1929, which appears in the printed annual report of ·-the 
Attorney General of Virginia for the year 1929-1930 at page 
139, and that said 1927 Act was amended •and re-enacted 
9* by Chapter 71, p. 82, of the Acts of 1930, under the pro-
visions of which the constitutional office of Secretary of 
the Commonwealth was expressly continued and this officer 
placed "in direct charge of the division of records", and also 
made "Ex-Officio Secretary to the Governor".· 
WHEREFORE, this Respondent having fully answered the 
said petition prays that the same may be dismissed, and that 
the Petitioner's prayer for a mandamus directed against this 
_Respondent be denied. 
State of Virginia, 
LEROY HODGES, 
Comptroller of Virginia. 
By ABRAM P. STAPLES, 
Attorney General of Virginia. 
City of Richmond, to-wit: 
This day personally appeared before me, Marie Low, ·a 
Notary Public for the City of Richmond, in the State of Vir-
ginia, Abram P. Staples, who stated upon oath that be. is 
Attorney General of Virginia and, as such, attorney for the 
Respondent, and that the matters and things stated in the fore-
going ans,ver are true to the best of his kn-0wledge, inf or-
ma tion and belief. 
Given under my liand this 24th day of April, 1940. 
MARIE LOW, 
Notary Public. 
My co.mmission expires February 8, 1943. 
· Receiv~d April 24, 1940. 
M.B.W .. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
RAYMOND L. JACKSON 
versus 
LEROY HODGES, COMPTROLLER OF THE COMMON-
WEALTH OF VIRGINIA. 
RESPONDENT'S GROUNDS OF DEMURRER. 
This Respondent, LeRoy Hodges, Comptroller of the Com-
monwealth of Virginia, for his grounds of demurrer to the 
petition of Raymond L. Jackson for a writ of mandamus 
against him, assigns the following: 
1. No well pleaded facts are alleged -in the petition which 
show any authority in the Governor of ;virginia to increase 
or authorize an increase in the Petitioner's salary fixed by the 
General Assembly. 
2 .. The well pleaded facts alleged in the petition ( eliminat-
ing Petitioner's conclusions of law) show that the attempted 
increase of the Petitioner's salary is in violation of sections 
80 and 83 of Article V of the Virginia Constitution. 
ABRAM P. STAPLES, 
Attorney General of Virginia and; as such, 
Attorney for Respondent. 
Received April 24, 1940. 
M. B. W. 
A Copy-Teste: 
M:. B. WATTS, C. C. 
